
  

“Divorce and estate planning – two things most people 
never realize they’d be doing simultaneously. Some say  

it’s the number of baby boomers driving this trend;  
others say divorce isn’t nearly as stigmatized as it  

was early in their marriage and still others say they  
now no longer worry about societal factors.” 
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Here’s an interesting and frankly, an alarming statistic: divorce rates of those 

over the age of 50 more than doubled between 1990 and 2010. One in 25 couples 

in this age group will divorce; compared to one in ten in years past. It’s 

staggering. This presents an interesting quagmire: what will your estate planning 

efforts (and your bank account) look like after the divorce? There are many 

considerations you’ll have to address and reconcile both before and after the 

judge drops the gavel. Divorce and estate planning – two things most people 

never realize they’d be doing simultaneously. Some say it’s the number of baby 

boomers driving this trend; others say divorce isn’t nearly as stigmatized as it was 

early in their marriage and still others say they now no longer worry about 

societal factors. 
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DIVORCE AND ESTATE PLANNING: A SLOW DANCE 

 

The first thing you’ll want to do is take an inventory of what you’ve already put 

into place regarding your 

estate planning efforts and 

your finances. 

 Joint bank accounts 

 Your home’s title 

 Living trusts 

 Powers of attorney 

(Financial, Medical) 

 Wills 

 Life insurance 

 Retirement accounts (and the beneficiaries on those accounts) 

 

There does seem to a common theme from many divorces: discerning marital 

property from separate property. For instance, you might have bought a home 

before you met your husband. After you married, he moved in, and years later, 

you opted to take out a HELOC to make some home improvements. If his name is 

on the title, it’s now deemed marital property in most instances.  

Time matters – some of these protective mechanisms can be put into place as the 

divorce is unfolding; other tasks you won’t be able to complete until you have a 

finalized divorce decree. Your attorney can provide the right guidance so that 

everything is fluid as you move through the process. 
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IRREVOCABLE TRUSTS 

In recent times, we’ve seen a move towards using irrevocable family trusts, both 

as a way to bypass the awkward prenuptial agreement and as a way to protect 

some assets, such as a family home. The trust owns the home, versus the husband 

and/or wife. This is a great solution for some, but it may not be right for every 

situation. Your legal advocate can provide further guidance. 

The divorce does not automatically void designations on insurance policies, 

retirement accounts and more. In most instances, it only terminates a spouse’s 

right to inherit from certain sources, such as from an ex-spouse’s estate if there 

was no will. 
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THE MOTHER IN LAW (OR FATHER IN LAW) 

This is often an overlooked detail in divorce proceedings: 

Any assets left to your spouse in your estate plan could still fair game, so if you 

don’t want to risk having your great grandmother’s diamond ring go to your ex-

spouse, be sure to change it in your will. For that matter, let’s say your mother 

has left the ring to her soon-to-be former daughter in law. She understandably 

doesn’t want the heirloom to go to someone who’s no longer going to be part of 

the family; you’ll likely want to encourage her to make changes in her own will. If 

a person dies after the divorce without changing beneficiaries or amending a will, 

the former spouse could wind up with everything – even from a former in-law.  
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Are you and your spouse one another’s decision maker in a medical power of 

attorney? The divorce doesn’t change that either. If you want to name someone 

else to make the decisions for your healthcare if you’re unable to do so, it really 

should be a priority. 

 

Also, and this is important, what works with one couple may not be the ideal 

solution for another. So many times, a client says she would like a resolution 

similar to her best friend, sister, neighbor, etc. It’s typically impossible; finances, 

estate plans, final divorce decrees, etc. are as unique as the people behind the 

paperwork.  

 

DIVORCE BEFORE ESTATE PLANNING 
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If you haven’t begun your estate planning, it now takes on new meaning as you’re 

going through or have completed your divorce. This is especially true if there are 

minor children. Again, there are guardianship considerations and many will add 

their children as beneficiaries for various accounts and as such, that means 

another adult will be overseeing those assets they inherit until they’re legally an 

adult. Choose wisely. 

 

The reality is divorce and estate planning are two things no one really looks 

forward to doing. Who wants to face a marriage that didn’t work out? No one 

likes to address their mortality, either. Both can be emotionally draining and 

together, it can quickly become overwhelming. The right legal guidance, however, 

can make all the difference. The peace of mind that comes with knowing you’ve 

moved through both processes, even as they’ve intertwined, is quite powerful. It 

lets you know you can now move forward with fewer worries about the past.   
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